INTRODUCTION
fter decades of debate and policy discussion, the USA passed a National Health Insurance law on March 23, 2010. 2 On that day, President Barack Obama signed into law the Patient Protection and Affordable Care Act (the "Affordable Care Act" or "ACA") establishing a National Health Insurance system administered by the federal government. More than two years later, after numerous lawsuits contesting the law, on June 28, 2012, the Supreme Court upheld most of the law based on the Constitution's "taxing power," stating:
The Affordable Care Act is constitutional in part and unconstitutional in part. The [157] Because the United States Constitution requires that all revenue-related bills originate in the House, [158] the Senate took up this bill since it was first passed by the House as a revenue-related modification to the Internal Revenue Code. The bill was then used as the Senate's vehicle for their health care reform proposal, completely revising the content of the bill. After a number of legislative compromises, the House passed the bill with a vote of 219 to 212 on March 21, 2010, with 34 Democrats and all 178 Republicans voting against it.
[169] President Obama signed the bill into law on March 23, 2010. 4 The U.S. Supreme Court ruled 5-4 that the Affordable Care Act is constitutional. The health insurance mandate was found to be "permissible under Congress's taxing authority." 5 The Supreme Court upheld the majority of the ACA, including the requirement that Americans must pay for health care insurance or face a penalty. The Court did determine, however, that Congress cannot require individual States to expand Medicaid without providing funds for that expansion. 6 
CONSTITUTIONALITY
Once two different federal appellate courts ruled on the constitutionality of the law, but were in conflict with each other on whether or not the ACA was valid, it was accepted by the Supreme Court to resolve the dispute. Commentators followed the bill throughout the appeal process and its oral argument in front of the Supreme Court.
Discussion centered on the ideology of the Supreme Court Justices, and it was widely anticipated that the four "strict constructionists" would vote against constitutionality, that the four "activists" would vote for constitutionality and that one "moderate" would be the deciding vote.
In the final decision, Chief Justice Roberts voted for constitutionality. This itself was a huge surprise and unanticipated by most commentators. Most thought that Roberts would vote against the law and that Anthony Kennedy would be the "swing vote." Regardless, Chief Justice Roberts wrote the decision whish found the ACA constitutional, or valid.
THE DECISION
There were three issues decided by the Court. First, did the "Commerce Clause" (Article I, Section 8), give Congress the power to pass the ACA. Second, was it a "tax" and, if so, how could Congress pass a tax in violation of the federal Tax Anti-Injunction Act, 26 U.S.C. § 7421(a), a United States federal law originally enacted in 1867. That statute, upheld by the Supreme Court, provides that with 14 specified exceptions, "no suit for the purpose of restraining the assessment or collection of any tax shall be maintained in any court by any person, whether or not such person is the person against whom such tax was assessed." Third, can Congress pass an unfunded mandate that requires States to expand Medicaid without any additional funding from the federal government? The Supreme Court, throughout recently history, has regularly upheld laws based on this clause.
In discussing whether or not Congress could pass the ACA under its "Commerce Clause" powers, Chief Justice Roberts wrote that "Construing the Commerce Clause to permit Congress to regulate individuals precisely because they are doing nothing would open a new and potentially vast domain to congressional authority. Congress already possesses expansive power to regulate what people do. Upholding the Affordable Care Act under the Commerce Clause would give Congress the same license to regulate what people do not do. The Framers knew the difference between doing something and doing nothing. They gave Congress the power to regulate commerce, not to compel it. Ignoring that distinction would undermine the principle that the Federal Government is a government of limited and enumerated powers. The individual mandate thus cannot be sustained under Congress's power to "regulate Commerce." Pp. 16-27. In reality, by playing a "shell game" with labels, the Supreme Court did exactly that. Instead of stating that Congress had the power to pass the ACA under the Commerce Clause, the Supreme Court held that Congress had to power to pass the ACA as a "tax", even though the word "tax" does not appear anywhere in the ACA and the Obama Administration expressly denied that the individual mandate was a "tax." 7 Roberts wrote, "The most straightforward reading of the individual mandate is that it commands individuals to purchase insurance. But, for the reasons explained, the Commerce Clause does not give Congress that power. It is therefore necessary to turn to the Government's alternative argument: that the mandate may be upheld as within Congress's power to "lay and collect Taxes." Art. I, §8, cl. 1. In pressing its taxing power argument, the Government asks the Court to view the mandate as imposing a tax on those who do not buy that product. Because "every reasonable construction must be resorted to, in order to save a statute from unconstitutionality," Hooper v. California, 155 U. S. 648, 657, the question is whether it is "fairly possible" to interpret the mandate as imposing such a tax, Crowell v. Benson, 285 U. S. 22, 62. Pp. 31-32. Roberts does precisely that and is joined in that decision by Associate Justices Elena Kagan, Ruth Bader Ginsberg, Stephen G. Breyer and Sonia Sotomayor. http://www.cluteinstitute.com/ © 2013 The Clute Institute Because Roberts' opinion gives five votes to limiting federal regulatory authority, it could have long-term implications for the way the Courts interpret the constitution 8 Indeed, the decision could reverse over 200 years of the Supreme Court being the final decision maker on if a law is constitutional or not and could abrogate its role under Article III of the Constitution.
Marbury v. Madison
Marbury v. Madison is perhaps the most famous decision ever issued by the Supreme Court. It established the doctrine of judicial review.
The case began on March 2, 1801, when an obscure Federalist, William Marbury, was designated as a justice of the peace in the District of Columbia. Marbury and several others were appointed to government posts created by Congress in the last days of John Adams's presidency, but these last-minute appointments were never physically delivered. The new President, Thomas Jefferson, refused to deliver the appointments and did not recognize the appointments as valid. Marbury petitioned the Supreme Court to force the new Secretary of State James Madison to deliver the documents. The Court, with John Marshall as Chief Justice, found first that Madison's refusal to deliver the commission was both illegal and remediable. Nonetheless, the Court stopped short of compelling Madison to hand over Marbury's commission, instead holding that the provision of the Judiciary Act of 1789 that enabled Marbury to bring his claim to the Supreme Court was itself unconstitutional, since it purported to extend the Court's original jurisdiction beyond that which Article III established. The petition was denied in a 6 -0 vote. This case establishes the Supreme Court's power of judicial review.
In NFIB v. Sibelius, Chief Justice Roberts attempted a finesse similar to that exercised by Chief Justice John Marshall in Marbury. By holding that the "Commerce Clause" did not give Congress authority to pass the ACA and that Congress could not impose unfunded mandates on the States to expand Medicaid, Roberts disposed of the chief argument of those in favor of the law and provided a scrap to its opponents. But by then holding that Congress' taxing power was sufficient to uphold the law, Roberts ignored the Anti-Injunction statute and called into question the ability of the Supreme Court to hold a law passed by Congress entirely unconstitutional. Inevitably, the Court's Article III power was tarnished and its ability under Marbury was substantially limited.
Interestingly, in a letter to the Fifth Circuit Court of Appeals a few months before the NFIB v. Sibelius decision, Attorney General Eric H. Holder, Jr. told a federal appeals court that President Obama and his administration do not quarrel with the authority of the federal courts to strike down an act of Congress. At the same time, however, the Attorney General emphasized that no federal court should reach out to strike down a federal law properly passed by Congress, and should never do so unless absolutely necessary.
9 That view appears to be exactly what Chief Justice Roberts adopted in the NFIB v. Sibelius decision. Thus, the question now appears to be does the Supreme Court retain its full Article III powers and the power of judicial review under Marbury? Or, does political partisanship and pressure from the White House translate to a legitimate check on the Supreme Court? Based on Holder's letter and Robert's decision, the latter appears to be the current philosophy of the Court.
CONCLUSION
In deciding the case, Chief Justice Roberts tried to craft a decision, like Chief Justice John Marshall in Marbury v. Madison in 1803 that would uphold the Court's historical power and authority but at the same time would not be seen as a political decision. By holding that the "Commerce Clause" did not give Congress authority to pass the ACA and that Congress could not impose unfunded mandates on the States to expand Medicaid, Roberts disposed of the chief argument of those in favor of the law, but by then holding that Congress' taxing power was sufficient to uphold the law, Roberts completely ignored the Anti-Injunction statute and called into question the ability of the Supreme Court to declare invalid a law passed by Congress. Perhaps the political pressure revealed in the Attorney General's letter was heard by the Chief Justice. Regardless of the letter, however, Chief Justice
